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IN THE SUPREME COURT OF THE STATE OF UTAH
THE STATE OF UTAH,

:
:
:

Plaintiff-Respondent,
vs.

Case No.

860,151

: Argument Priority
: Classification # 2
:

DENNIS FIXEL,
Defendant-Appellant.

:

intMuaBiaManeMaais»aM«Mieaca«HaneuaHa»ea

I.

Should the District Court have dismissed the

Information or suppressed the evidence because the Provo City
Police officers obtained such evidence illegally by exceeding
their jurisdictional boundaries contrary to the provisions of
Sections 77-la-l(2)f U. C. A. (1953)
II.

Based upon the evidence introducted at the non-jury

trial/ was the evidence sufficient to sustain the verdict of
guilty of the charge of the distribution of a controlled substace
to wit:

marijuana for value as proscribed by Section

1(a)(ii)/ U. C. A.

58-37-

(1953)/ as amended).

The Defendant was charged by Information with the crime
of unlawful distribution of a controlled substance for valuer a
third degree felony in violation of Section 58-37-8(1)(a)(ii),
Utah Code Annotated/ (1953)f as amended/ in that he,

on or about

March 5f 1985/ in Utah County, Utah did knowingly and
intentionally distribute for valuef a Schedule I Controlled
Substance.

After a non-jury trial held on February 5/ 1986/
1

before the Honorable Boyd Park, Judge, presiding, the defendant
was found guilty as charged.

The defendant filed a Motion to Dismiss or in the
Alternative to suppress evidence on December 2, 1985, based on
the provisions of Section 77-la-l(2), 0. C. A. (1953), as
amended, and upon Section 77-9-3, U. C. A. (1953), as amended in
that the undercover officer employed by Provo City was not
operating in the jurisdiction of Provo City and the provisions of
Section 77-9-3, U. C. A* (1953), as amended, were not complied
with (R. 23). The defendant's motion to dismiss or in the
alternative to suppress evidence was heard on December 12, 1985
before the Honorable Alan B. Sorensen, Judge pro-tern (R. 62).
The State stipulated to the fact that Section 77-9-3, U. C. A.
(1953), as amended, was not complied with (R. 64).
It was further the State's position as well as the
defendant's that the Provo City Officers could not exercise peace
officer authority in Pleasant Grove and therefore could only
maintain the status of private citizens (R. 64). The Court
denied the defendant's motion to dismiss or in the alternative to
suppress and stated: "I'm going to let you settle that idea to
the Supreme Court of this state." (R. 68).
Police Officer Guinn testified that he was a Provo City
Police Officer and he had been so employed for 2 and 1/2 years
when this incident occurred on March 5, 1985 (R. 76). Officer
Guinn indicated that he was working under cover and was not
2

dressed as a police officer nor appearing as a police officer at
the time of the incident (R. 78-79).
Officer Guinn indicated that he arrived in Pleasant
Grove with one Mr* David Kling at about 4:00 p.m. (R. 79).
Officer Guinn further stated that he remained there approximately
thirty to forty minutes (R. 80).
Officer Guinn indicated that he gave the defendant
$60.00 to procure marijuana (R. 81). Officer Guinn indicated
that he handed $60.00 to Mr. Kling who in turn handed the money
to the defendant who went back into the kitchen area and after a
short while returned with two small plastic baggies containing a
green leafy substance (R. 81).
Counsel stipulated to the change of custody as well as
not objecting to the introduction of the toxicology report (R. 84).
The defendant objected to the introduction of the
evidence upon the basis of his previously filed motion to
suppress or in the alternative to dismiss the Information (R.
85-86).

On cross-examination/ Officer Guinn indicated that his

police report indicated "I reflected in my report that I felt
that he [the defendant] went up to another apartment because his
wife said something about it (R. 89). Upon further examination/
Officer Guinn stated that his police report did in fact indicate
that the Defendant had gone upstairs to another apartment and
upon his return gave the marijuana to the police officer (R. 90).
The State moved for the introduction of State1s Exhibit No. 2
which was abstracts from a transcript of a trial, Criminal Number
3

9854 (See Supreme Court No. 860173) held before the Honorable
Cullen Y. Christensen on the 29th day of January, 1986 (R. 91).
State's Exhibit No. 2 was received into evidence later in the
proceedings (R. 101).
The defendant took the stand and testified upon his own
behalf (R. 93). The defendant testified that he received the
money from Officer Guinn, that the Defendant went through his
back door and through the back door of his neighbor's residence
who had to weigh the marijuana out (R. 95).
The defendant stated that he received the marijuana from
Jack Wilkinson who lived at 545 East Center, Pleasant Grove City,
Utah (R. 95-96).
The defendant stated that he did not retain any of the
money that he received from the police officers (R. 98).
The defendant testified that after he received the
marijuana from Mr. Wilkinson that he handed the bags to Officer
Guinn (R. 99).
On cross-examination the defendant again testified that
the source of the marijuana which he provided to Officer Guinn
was one Jack Wilkinson (R. 99) .
The defendant indicated that he did not know what Jack
Wilkinson's present address was at the time of trial but believed
he was residing in American Pork (R. 100). State's Exhibit No. 2
is in the Supreme Court Record R. 72.
States's Exhibit No. 2 which was duly introduced into
evidence (R.101, R. 72) contains the following information: (1)
The defendant stated that on March 5, 1985 the defendant
4

procurred marijuana from an apartment next door (Exhibit No. 2 f
page 2).

(2)

The defendant stated that after receiving money

from Mr. Kling on March 29, 1985, he immediately went through his
kitchen back door, next door to an apartment identified as 545
East and asked for 1/2 ounce of marijuana (Exhibit No. 2, page
4).

(3). The defendant further fully identified the apartment

from which he procurred the marijuana as 545 East Center Street,
Pleasant Grove, Utah (Exhibit No. 2, page 5).

The defendant

stated that he received the marijuana from one Jack Wilkinson on
March 29, 1985 and such individual was the same person who he had
previously received marijuana from on the 5th day of March, 1985
(Exhibit No. 2 f page 6).

(4)

The defendant further testified

that he had received threats against himself if he testified or
divulged any information in Court (State's Exhibit No. 2, page
6).

(5)

The defendant testified that he did not receive any

money from the sale of marijuana, but was merely procurring the
marijuana as a favor (State's Exhibit No. 2, page 6).

(6)

On

cross-examination, the defendant again stated that he did not
actually sell the marijuana to Mr. Kling and that he merely went
and got it for him.

(State's Exhibit No. 2, pages 7-8). The

defendant indicated that Jack Wilkinson was in the business of
selling marijuana and Jack Wilkinson was the one which broke the
marijuana down in quanties of 1/4 ounces, 1/2 ounces and 1 ounce
bags.

(State's Exhibit No. 2, page 10).

(7) The defendant

stated that he did not receive any of the money on the 5th day of
March, 1985 or on the 29th day of March, 1985.
5

(State's Exhibit

No. 2, page 12-13).
The trial Court distinquinshed the QatiJfjyyjfi. case and
found the defendant guilty as charged (R. 102).

The Court should have granted the defendant's motion to
dismiss or in the alternative to suppress the evidence in that
the Provo City undercover police officers were acting illegally
outside their jurisdiction in violation of State law and if they
were acting as private individuals, they were further breaking
the law.
The verdict of the trial court should be reversed in
that the evidence is insufficient to sustain the charge against
the defendant that he did unlawfully distribute a controlled
substance, to wit:

marijuana for value.

POINT I
WHETHER THE EVIDENCE PROVO CITY POLICE OFFICERS OBTAINED AS
A RESULT OF CONDUCT WHICH DID NOT COMPLY WITH THE STATUTORY
REQUIREMENT SHOULD BE SUPPRESSED ON THE BASIS THAT SUCH
OFFICERS EXCEEDED THEIR JURISDICTIONS CONTRARY TO LAW AND
SUCH ACTION WAS ILLEGAL.
In the absence of statutory or constitutional authority,
police officers cannot act outside the territorial boundaries of
the state, city or county from which they are appointed or

elected.

J^iA^^^^^^U0S^R^^^^^^^9,U^^^^^'

619 (Wash. 1 9 7 4 ) ;

8ks^as»MMsm'

ti&&gLX8*mJte&mBi'
347 A 2d 33
N

-

200

A

517 P.2d
'2d

567

(Del

-

1964);

< -J- 1975); ftBg»«UJ»*«stiaSife'

19 So.2d 94 (Ala. 1 9 4 4 ) .
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There is no common law authority for the police to act
beyond their city boundaries. &&££^ a £^J,gJ^if 141 N. C. 317
(1906)•

And according to 70 Am. Jur. 2d, Sheriffs, Police, and

Constables, Section 27, "At common law, a sheriff has no
jurisdictior beyond the borders of his county, the rule being
that the acts of an officer outside of his county or bailiwick
are unofficial and necessarily void unless expressly or impliedly
authorized by some statute."
Consequently, unless the conduct of the police was
authorized by statute, the conduct was illegal.
Section 77-la-l(2), D. C. A. (1953), as amended, gives
police statewide jurisdiction subject to the conditions set forth
in Section 77-9-3, U. C. A. CI 953), as amended.

Section 77-9-3,

D. C. A. (1953), as amended, [Section 77-9-3 is identical to
Section 77-13-36 which was in effect for 1976] sets forth certain
limited exceptions which authorized a peace officer to go beyond
his normal jurisdiction and also sets forth the requirements
allowing him to do so.
None of the exceptions listed allowed the Provo City
Police to go beyond their normal jurisdiction to induce
of drugs.

a sale

Consequently, the actions of the police were without

authority and illegal and any evidence produced as a result of
such conduct was illegally obtained and should be suppressed or
in the alternative, the Information should be dismisssed.
Additionally, the State stipulated that the statutory
requirements were not met.
7

Most of the cases dealing with this area of law deal
with arrests after which the evidence is illegally seized.
In £SQig^«X&ib^^aa^ 17 Cal. App. 3d 184, 94 Cal.
Reporter 579 (1971), the California Court faced a similar
situation as here.

The defendant there was charged with

possession of heroin for sale.

The Los Angeles Police Narcotics

team, relying on information that the defendant was selling
heroin/ conducted surveillance of the defendant's residence. The
defendant's residence was outside city limits but yet within the
Los Angeles County limits.

The police thereafter entered the

house and illegally arrested the defendant and seized heroin.
The Court found the officers had acted illegally by acting
outside the city limits.

All evidence uncovered by such conduct

was suppressed since the officers were found not to have the
authority to arrest the defendant as a private citizen.
The evidence cannot be redeemed on the theory that a
private citizen could have legally acted in such a manner for once
an officer invokes the power of a township, he cannot preserve
the legality of such conduct by labeling it a citizen's arrest.
6A, C. J. S., Arrest, Section 16;

fifiBBfira^

302

A.2d 430 (Pa.).
In a similar case of the

^b&Mm£^*X^^S&^

&&i£&£3>L ^ I n the Fourth Judicial District Court, Case No 6578,
December 15, 1976, Judge George E. Ballif, the minute-entry
hereto attached and incorporated by reference as Appendix hi a
Pleasant Grove Police Officer in investigating the offense
8

charged in that Information/ went beyond the jurisdictional
boundaries of Pleasant Grove City to investigate the offense
charged in the Information in American Fork, Dtah/ and allegedly
obtained marijuana through a controlled buy through the use of a
narcotics agent under the direction of the Pleasant Grove Police
Officer*

In that matter, the Court held that Section 77-13-36,

U. C* A. (1953) f as amended, [Now Section 77-9-33 rendered the
officer's action ii i obtaining evidence violative of that Section
and inadmissible in that action, suppressing the same.

It should

be noted, however, that judge Ballif has subsequently reversed
his prior ruling in another case.
In the case of §^§*g&h„Ej£&,

5

^ 4 P.2d 767 (Utah 1977)

wherein the defendant was convicted of the offense of selling
marijuana, the Court noted, "It is recognized that if a person is
acting as a law enforcement officer, or as his agent in the sale
or purchase of such drugs as part of his law enforcement duties,
he would not be guilty of the offense charged."

Likewise, if a

person :i s n o t a c t i n g a s a ] a w enforce m e i I t c • £ f i c e r o r a s i t s
agent, any sale or purchase of illegal drugs constitutes criminal
conduct which obviously is illegal.

&fc8i^„15§^ la ^feJ & W 28 Utah

2.d 240, 501 P.2d 106 (Utah 1972); §^§„gl£uh»§l9&&&'

554 P.2d 1322

(Utah 1976)•
It follows, therefore, that since the Provo City Police
were acting as private persons in Pleasant Grove City, that the
Provo City Police were therefore involved in an illegal
conspiracy between themselves and the defendant to obtain drugs
9

from Mr. Wilkinson/ and such conspiracy was illegal as to both
the police and as to the defendant.

Section 58-37-8(7)r D. C. A.

(1953)r as amended.
Consequently/ since the police not only obtained the
marijuana illegally but were in fact breaking the lawr the
marijuana obtained by the Provo City Police should have been
excluded upon the same basis that any illegally obtained evidence
is excluded from admission into evidence.figyBB»^^b«fijyafi/4 6 7
0. S. 6431/ (1961).
above the law.

Police/ of all people/ simply should not be

Not only did the Provo City Police fail to comply

with the requirements of Section 77-la-l(2)f U. C. A. (1953)/ as
amended and Section 77-9-3 0. C. A. (1953)/ as amended/ they were
in fact involved in a criminal conspiracy as private individuals.
Therefore/ the evidence should have been suppressed or the
Information should have been dismissed upon the basis that the
police did not comply with Section 77-9-3/ D. C. A. (1953)/ as
amended/ as well as the fact that the Provo City Police were
involved in a criminal conspiracy as private individuals.

POINT II
THE EVIDENCE IS INSUFFICIENT TO SUPPORT THE GUILTY VERDICT
OF DISTRIBUTION OF A CONTROLLED SUBSTANCE FOR VALUE.
As pointed out in the statement of facts as well as
State's Exhibit No. 2 which the State of Utah introduced on its
own behalf/ the State produced no evidence to show that the
defendant received any value for the marijuana which he gave to
the Provo City Police and in fact the defendant stated on the
10

record that he did not retain any of the money which he received
for such marijuana*

According to Section 58-37-2(8), 0* C. A.

(1953), as amended:
Distribute for value means to deliver a controlled
substance in exchange for compensation, consideration,
or item of value or promise therefore.
It is clear from the evidence that there was a
reasonable doubt as to whether or not the defendant received in
exchange for the marijuana compensation, consideration, any item
of value, or any promise therefore*

As previously noted in gjya&.

when a person is acting as an agent for law enforcement agency he
would not be guilty of the offense of distribution of a
controlled substance*
Additionally, according to 1 :he case of gfegsfegag^feA,
QJLto&fcfeg^ 674 P.2d 103 (Utah 1983) and &^mX^&i£&£&,

659

P.2d 1038 (Utah 1983), since the defendant obtained the drugs from
a third party, to wit:

Mr. Wilkinson, if the defendant committed

any crime, he would have been guilty of the crime of arranging a
sale under: Section 58-37-8(1) (a) (iv) , 0. C. A. (1 953), as
amended.
As noted in Q$y^X&£fi&'

WNo

evidence was presented at

trial which showed the appellant to have distributed the
marijuana for value.

It was not shown that Ontiveros received

any portion of the $40.00 that the officer gave him.

The

evidence only shows that the appellant acted as the officer's
agent in making the purchase from a third party."

The Court in

fiBt^&fiJfi, further went on to note "We do find this to be a
11

classic case of arranging to distribute a controlled substance
for value."

The District Court improperly admitted evidence which
resulted from not only inappropriate actions on the part of the
Provo City Police in being out of their jurisdiction without
complying with the requirements of State law but such evidence
should have additionally been suppressed in that it was illegally
obtained by Provo City Police officers acting as private citizens
involved in an illegal conspiracy to obtain drugs.
Therefore, the trial court's decision should be reversed
with instructions to dismiss the Information or to suppress such
evidence.
Finally, the verdict of guilty should be reversed for
insufficient evidence to sustain the guilty verdict of unlawful
distribution of a controlled substance for value and the case
should be remanded for the purpose of discharging him.
RESPECTFULLY submitted this J^J&J^
1986.

day of

caietcsefefci'

(
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I hereby certify that I mailed four true and correct
copies of the foregoing Brief of the Appellant to the office of
David L. Wilkinson, Utah Attorney General, 236 Stata<C^H£i*ol,
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ADDENDUM
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APPENDIX A

In the Fourth Judicial District
ofth.8Ut.ofUt*

tq^^te
^ *

In tnd For Utih County
STATE OF UTAH

* *

^J^^^^^ut

MINUTE ENTRY

WBBB

CASE NUMBER

DEBBY WALTERS

n

DATED

6478

December 1 5 , 1976

George E. BaXlif

JUDGE

RULING

Pursuant to the stipulation of counsel and the facts presented
at this hearing and the authorities submitted by the defendant, none having
been presented by the State, the court finds that the actions of the Pleasant
Grove police in investigating the offense charged in the Information in American Fork, Utah County, and allegedly obtaining a marijuana buy there with
Pleasant Grove officers and without having complied with subsection (2) of
Section 77*13-36 U«C«A. 1953, as amended, renders the officer's actions in
obtaining evidence of the violation inadmissable in this action and the same
is hereby supressed.
Dated this 15th day of December, 1976*

